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Revision of Existing Procedural Guide 0500-504.10, Protection and Disclosure of HIV/AIDS Information, dated 09/01/06.

Revision Made:
NOTE:  Current Revisions are Highlighted

This Procedural Guide has been updated to provide clarification and streamlining of 
instructions for CSW’s and SCSW’s.  It includes updating of Rules of Court Section 
numbers, reference to WIC 827 requirements.  It further explains the rights of 
children 12 years of age and older regarding consent.  Reference to pertinent 
Procedural Guides is added.  Instructions regarding maintaining confidentiality of 
electronic documentation have been added.

This Procedural Guide was updated to clarify instructions regarding documenting 
and filing HIV/AIDS information (ref. p. 7 & 8).
Cancels:  None.



DEPARTMENTAL VALUES

The Department continues to focus on the three priority outcomes of:  Improved safety for children, improved timelines to permanency, and the reduction of reliance on placement to achieve safety.  Timely permanence is achieved, with the first choice permanency option being reunification, followed by adoption, relative legal guardianship, and legal guardianship with an unrelated caregiver.

The procedures set forth in this Procedural Guide support the priority outcomes of safety for children and improved timelines to permanency.  By providing instruction regarding the sharing Human Immunodeficiency Virus/Acquired Immune Deficiency Syndrome (HIV/AIDS) with appropriate agencies/individuals to ensure quality services are provided to the children under our care.
WHAT CASES ARE AFFECTED

This Procedural Guide is applicable to all new and existing referrals and cases.

OPERATIONAL IMPACT

Pursuant to Welfare and Institutions Code (WIC) 827 and California Rules of Court (CRC) 5.552, all Juvenile case files, including DCFS records, are confidential.  A child’s known or suspected HIV/AIDS status, as well as, that of his or her parent(s)/legal guardian or siblings, is confidential per WIC 827 and is specifically protected by Health and Safety Code (HSC) Section 120980.  This law states that the willful or inadvertent release of HIV/AIDS status information could result in a fine of up to but not to exceed $10,000.00, as well, as possible incarceration.
All DCFS records containing HIV/AIDS information are to be protected in a proactive manner.  All DCFS staff, including support staff, are required to maintain the confidentiality of any HIV/AIDS status information, including prescribed medications and medical problems commonly associated with HIV/AIDS infection.
If a situation arises that is not directly addressed by this Procedural Guide or if the CSW is unclear regarding the instructions presented in this Procedural Guide, the CSW is to discuss with her/his SCSW and if necessary consult with the County Counsel assigned to the child’s case before taking any action.

Procedures

A. WHEN:
RELEASING HIV/AIDS INFORMATION WITHOUT WRITTEN 


CONSENT OR A COURT ORDER
CSW Responsibilities

The CSW shall explain to a youth 12 years of age or older and to the youths’/childs’ parent(s)/legal guardian(s) the importance of disclosing HIV/AIDS status or related information to the persons listed below in order to protect the youth’s/child’s health and the safety of others.  The CSW shall make every effort to obtain a written consent form from the parent(s)/legal guardian(s) (DCFS 450 Section III) or from a child 12 years of age or older (DCFS 451 Section III) prior to releasing the information.
	NOTE:
It is not a legal requirement to have a written consent form on file 



prior to releasing HIV/AIDS status information to the persons listed below.




The CSW may inform the following persons of a child’s known HIV/AIDS status.  The information must be relevant to the child’s care and safety and must be limited to only the fact that the child is HIV positive or has AIDS and should include a description of the medical needs of the child:
· Child’s attorney, unless the child is 12 years of age or older and wants to personally inform his/her attorney;

· Out-of-home caregiver(s);

· Group home administrator;

· Health care provider, dentist, psychiatrist and/or mental health practitioner;
· Parent(s) (unless parental rights have been terminated or the child is 12 years of age or older and refuses to allow his or her parents to be informed);

· Legal guardian(s) unless the child is 12 years of age or older and wants to personally inform his/her legal guardian;
1. Obtain SCSW approval before releasing HIV/AIDS information to the persons listed on page 3 (above) of this Procedural Guide.

2. Discuss with the child’s parent(s) the importance of disclosing HIV/AIDS information to the persons listed on page 3 (above) of this Procedural Guide.  Always request written authorization to disclose HIV/AIDS status from the parent(s) or from a child 12 years of age or older. 

	NOTE:
PHN’s are available for consultation regarding a child’s HIV/AIDS 


diagnosis.



	NOTE:
Obtain the parent/guardian signature in Section III of the DCFS 450 


when seeking consent to disclose HIV/AIDS information.  Obtain the 


signature of a child 12 years of age or older in Section III of the DCFS 

451 when seeking consent to disclose her/his HIV/AIDS information.



3. Discuss the child’s condition with a potential caregiver without identifying the child.

4. Complete and discuss the DCFS 709 with the caregiver at the time of placement.  Complete the required placement agreement form and enter the phrase, “body fluids precautions,” as appropriate.

5. Do not inform the school of the child’s HIV/AIDS status.  Inform the school of any restrictions on activities prescribed by the child’s physician and provide the school nurse with any medications that must be dispensed during the school day. 

	NOTE:
The CSW shall not release HIV/AIDS status information to a child’s 


school.  All school personnel are expected to use universal 




precautions during any medical emergency.




6. Document all contacts in the Contact Notebook.

SCSW Responsibilities

1. Upon request or when appropriate, review and approve release of HIV/AIDS information to the persons listed on p. 3 of this Procedural Guide.
2. Review the DCFS 709 provided by the CSW for appropriate language regarding HIV/AIDS status prior to signing.

B. WHEN:
RELEASING HIV/AIDS INFORMATION WITH WRITTEN CONSENT

In order to release HIV/AIDS information to anyone who is not listed on page 3 of this Procedural Guide, the CSW must have a written consent (DCFS 450 or DCFS 451) on file prior to releasing the information.  The written consent must specify the information that is to be released and include the name of the person who will receive the information.  If a parent or child over 12 years of age refuses to consent to the release of HIV/AIDS information, the CSW must obtain a court order prior to releasing the information.
	NOTE:
For the release of HIV/AIDS information in an emergency situation see 


Section C of this Procedural Guide for instructions.




Family Code (FC) Section 6926 permits children 12 years of age and older, who are competent, to authorize their own HIV test.  No disclosure may be made to his or her parents/legal guardians without the child’s consent or a court order.  This includes any information regarding the child’s authorization for testing, the test results or any diagnoses.

A signed consent form must be on file for each person to whom HIV/AIDS information is to be released.  The signature of one parent is sufficient to provide valid consent.  When the release of information, not previously consented to is needed, a new written consent must be obtained.
CSW Responsibilities

1. Explain to the child and the child’s parent(s)/legal guardians the importance of disclosing HIV/AIDS status or related information to the persons listed on page 3 of this Procedural Guide in order to protect the child’s health and the safety of others.
2. Complete the DCFS 450 or 451 form per the instructions included with the form, including the provision of a stamped, self-addressed envelope when the consent includes HIV/AIDS testing.

3. Follow filing and submission instructions included with the DCFS 450 or 451 form.

4. Document all contacts in the Contact Notebook.
C. WHEN:
RELEASING HIV/AIDS INFORMATION IN AN EMERGENCY

An emergency exists when there is an imminent likelihood of transmission of HIV.  Disclosures in an emergency shall be limited to information necessary to protect the health of ONLY those persons involved.

The following information may not be disclosed:

· How or when the child contracted HIV
· The HIV/AIDS status of the child
· The identity of the child’s parent/legal guardian or siblings
EXAMPLE:
The CSW is preparing to transport an HIV positive child back to foster care following a supervised visit with the child’s father in a local park.  While running towards the CSW’s car, the child trips, falls and receives a laceration on her hand.  A Good Samaritan who is walking by, immediately stops to help the bleeding child.  In this situation the CSW should stop the Good Samaritan and warn him to use Universal Precautions for protection from blood born pathogens.  Refer to Procedural Guide 0600-500.10, Reducing the Threat of Infection by Blood-Born Pathogens and Communicable Diseases:  Universal Precautions.
CSW Responsibilities
1. In an emergency, inform the appropriate parties to use Universal Precautions for protection from blood born pathogens.
2. Inform all parties to whom the child’s, parent’s, or sibling’s known or suspected HIV/AIDS status has been disclosed that they may not further disclose this information, except in an emergency.
3. Document all contacts in the Contact Notebook.
D. WHEN:
OBTAINING A COURT ORDER FOR RELEASE OF HIV/AIDS 





INFORMATION
One or more of the following conditions must exist to obtain a court order for disclosure of HIV/AIDS information:
· The child is 11 years of age or younger and his or her parents/legal guardian’s whereabouts are unknown (despite reasonable efforts by DCFS to locate him or her).
· The parent/legal guardian has refused to give authorization for disclosure.

· The youth is 12 years of age or older and is incompetent to give authorization
· The youth is 12 years of age or older and refuses to give authorization for disclosure.
· When there is a prospective adoptive parent(s).  Refer to Procedural Guide 0200-509.35, Adoptive Placement.
CSW Responsibilities

1. Consult with SCSW and obtain approval to petition the court for consent to release HIV/AIDS information.

2. Complete an Ex Parte Application and Order using a CWS/CMS template.  To ensure confidentiality when electronically documenting HIV/AIDS related information, NEVER SAVE TO THE CWS/CMS DATABASE.  Always save outside of CWS/CMS on your computer’s hard drive as a Word document.
3. Under the headings listed below, enter the suggested language indicated.

a) Reason for Application
“Request to seek authorization to disclose life threatening disease status.”

b) Reason for Recommendations
“Court authorization is requested because” {state the reason(s) why it is necessary to make the disclosure and name the individual(s) to whom the information is to be released}.
c) Recommendations
“It is respectfully recommended that the Children’s Social Worker be authorized to disclose the life threatening disease status of” {insert child(s) name(s), the name of the person(s) to receive the information and his/her relationship to the child}.

4. Photocopy the completed report (make enough copies for all parties in the matter).

5. Staple together, the original signature page of the report and a copy of the signature page.
6. Place the stapled signature set along with the other report copies and a completed DCFS 4153 in a manila envelope and seal it.

7. Label the envelope, “Attention: Juvenile Court Services Liaison Office, confidential material enclosed.”  Do not place the child’s name, case number, court date or court number on the outside of the envelope
	NOTE:
Refer to Procedural Guide 0300-503.94, Set-On/Walk-On Procedures 

for instructions on requesting the calendaring of an appearance 



hearing (Set-On).



8. Send the envelope to the Juvenile Court Services Liaison Office via DCFS messenger or hand-carry it to court.

9. Obtain the court date from Juvenile Court Services and notice all parties. 

E. WHEN:
DOCUMENTING AND FILING HIV/AIDS INFORMATION

CSW Responsibilities

1. Only the following information is permitted to be documented in CWS/CMS:
a) Select the box for Sensitive Health and Medical Information located at the top of the Summary Page in the Health Notebook.
b) Enter in the Summary of Health Condition box, “life threatening illness” as it applies to the child, child’s parents/legal guardians and or siblings.
2. All other case information that makes reference to the fact that a child, child’s parents/legal guardians and/or siblings have any HIV/AIDS involvement must remain confidential.
a) To ensure confidentiality when electronically documenting HIV/AIDS related information, NEVER SAVE TO THE CWS/CMS DATABASE.  Always save outside of CWS/CMS on your computer’s hard drive as a Word document.
b) Manually document HIV/AIDS related information in the DCFS case file as appropriate.
3. Label a 9x12 manila envelope “Privileged/Confidential Information.”

a) File all HIV/AIDS related documents in the “Privileged/Confidential Information” envelope (use as many envelopes as necessary).  This includes, but is not limited to:

· Placement Agreement form
· DCFS 450, 451, 709, AD 512
· Any medical, dental, psychological reports
· Court petitions, reports
· Computer floppy disks/flash drives
· Any other documents referencing a child’s HIV/AIDS status.

· Any documents that contain the phrases that are commonly used to allude to the presence of HIV/AIDS such as, “bodily fluid precautions” or “highly contagious life threatening illness.”

b) Close, fasten securely and file the envelope in the Medical Folder of the Master Case.  Add additional HIV/AIDS related documents to the envelope as necessary.  Close and secure it each time.

F. WHEN:
SUBMITTING HIV/AIDS INFORMATION TO COURT

CSW Responsibilities

1. Do not reference HIV/AIDS related information in court reports and/or petitions.
a) Do not specify the child, child’s parent(s)/legal guardian(s) or sibling(s) HIV status in any court reports or petitions.
b) Do not include any reference that the CSW plans to authorize or seek written or court authorization for HIV testing.
2. Use non-specific language when referring to HIV/AIDS related information in court reports and or petitions.  The phrase “life-threatening illness” will inform the court of the child’s needs without violating any one’s right to privacy.

3. If referencing HIV/AIDS information cannot be avoided proceed as follows:
a) Place any documents or reports that refer to HIV/AIDS status of a child, child’s parent(s) legal guardian(s) or sibling(s) in a sealed envelope.
b) Address the sealed envelope to the Judicial Officer.  Include the Judicial Officers name, Department number and Attention line stating:  “Confidential Material Enclosed”.
4. Include the sealed envelope in the package with the primary report and send to court via the county messenger or hand deliver to the court. 

APPROVAL LEVELS

	Section
	Level
	Approval

	A.
	SCSW


	Releasing HIV/AIDS information
DCFS 709

	B. C.
	N/A
	None

	D
	SCSW
	To petition the court for consent to release HIV/AIDS information.  Must approve the written document prior to submission to the Court.

	E. F.
	N/A
	None


OVERVIEW OF STATUTES/REGULATIONS

California Rules of Court 5.552 regarding confidentiality of records.
Family Code Section 6926(a)(b) outlines the rights and responsibilities of a minor who is 12 years of age or older regarding consent to medical care related to the diagnosis or treatment of HIV/AIDS.
Health and Safety Code Section 120975 outlines provisions for privacy protection privacy of individuals who are the subject of blood testing for HIV.
Health and Safety Code Section 120980 provides information regarding penalties for negligently, willfully or maliciously disclosing HIV test results of an identified person and; penalty for disclosure that results in economic, bodily or psychological harm of an identified person.  Pertinent to issues addressed in this section, provides definitions for “written authorization” and “disclosure”.
Health and Safety Code Section 121020 addresses competency with regard to consent for HIV testing and states that a minor shall not be deemed competent to give consent if (s)he is under 12 years of age.  Includes specific instructions for obtaining court authorization for HIV testing for dependents of the court.
Welfare and Institutions Code 827 addresses confidentiality of Juvenile Court case files and lists who may inspect the case file and under what circumstances the case file may be inspected.
Blanket Order re:  Confidentiality of Juvenile Case Files and Public and Media Access, dated July 11, 2006 is available in its entirety via LA Kids link attached to Procedural Guide 0500-501.10, Releasing DCFS Case Record Information.
LINKS

California Code



http://www.leginfo.ca.gov/calaw.html
Division 31 Regulations

http://www.cdss.ca.gov/ord/PG309.htm
Title 22 Regulations


http://www.dss.cahwnet.gov/ord/PG295.htm
RELATED POLICIES

Procedural Guide 0200-509.35, Adoptive Placement

Procedural Guide 0300-503.94, Set-On/Walk-On Procedures

Procedural Guide 0500-501.10, Releasing DCFS Case Record Information

Procedural Guide 0500-501.20, Release of DCFS Case Records to Service Providers
Procedural Guide 0600-500.10, Reducing the Threat of Infection by Blood-Born Pathogens and Communicable Diseases:  Universal Precautions
Procedural Guide 0600-502.20, HIV-AIDS Services
FORM(S) REQUIRED/LOCATION

LA Kids:

DCFS 450, Parent’s/Guardian’s Consent for HIV Test

DCFS 451, Child’s Consent for HIV Test

DCFS 709, Foster Child’s Needs Assessment and Service Plan
DCFS 4153, Juvenile Court Calendar Set-On Slip Dependency

AD 512, Psychological and Medical History

(scroll to end of Forms Section and double click on:
State of California Forms Page link)
CWS/CMS:


DCFS 709, Foster Child’s Needs Assessment and Service Plan


Ex Parte Application

Contact Notebook

SDM:



None
PG number (month/year) 
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